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RECENT DECISIONS 469 

Carriers — Breach of Contract — Parties. — The consignor delivered 
goods to a carrier under a contract to deliver them to the consignee 
at a certain terminal. By statute, all actions were required to be brought 
by the real party in interest. Held, the consignor can not maintain an 
action for a breach of the contract of carriage. Warren & Ouchita Val- 
ley Ry. Co. v. Southern Lumber Co. (Ark.), 170 S. W. 998. 

Where the consignee or any other person is owner of the consign- 
ment he always has the right to sue the carrier for a breach of the con- 
tract of carriage, since the consignor in making the contract is regarded 
as the agent of the owner. New Jersey Steam Nav. Co. v. Merchants' Bank, 
6 How. 344; Elkins v. Boston & M. R. Co., 19 N. H. 337, 51 Am. Dec. 
184. Prima fade, the presumption is that title has passed to the con- 
signee on delivery of the consignment to carrier, and the consignee 
then becomes the party to whom the carrier is directly responsible. 
Dyer v. Great Northern Ry. Co., 51 Minn. 345, 53 N. W. 714, 38 Am. St. 
Rep. 506. Yet even then, according to the great weight of authority, 
the consignor, by virtue of having made the contract, may maintain an 
action for its breach. Blanchard v. Page, 8 Gray (Mass.) 281; Atlantic 
Coast Line Ry. Co. v. Meinhard, 133 Ga. 684, 66 S. E. 897; Ross v. Chicago 
R. I. & P. Ry. Co., 119 Mo. App. 290, 95 S. W. 977; St. Louis & S. W. Ry. 
Co. v. Morris (Tex. Civ. App.), 133 S. W. 1075. Also, where the goods 
shipped are the property of some person other than the consignee, for 
whom the consignor has acted in making the shipment, the consignor 
may for the same reason maintain an action on the contract. Carter v. 
Southern Ry. Co., Ill Ga. 38, 36 S. E. 308, 50 L. R. A. 354. See Southern 
Kansas Ry. Co. v. Martin, 100 Tex. 611, 102 S. W. 396, 123 Am. St. Rep. 
834. Where such action is brought by the consignor the consent of the 
consignee or other owner is implied. Hooper v. C. & N. Ry. Co., 27 
Wis. 81, 9 Am. Rep. 439. The amount recovered by the consignor is 
held in trust for the benefit of the consignee, in the absence of a prior 
settlement between the parties. Finn v. Western Ry. Corp., 112 Mass. 
524, 17 Am. Rep. 128; Carter v. Southern Ry. Co.. supra; Southern Express 
Co. v. Craft, supra. Some authorities, however, regarding ownership of 
the consignment and not privity of contract as the basis of the right 
to bring the action, hold that the consignor is not the proper party 
to sue in such cases; that the right of action is in the consignee only. 
Madison, Indianapolis & Peru Ry. Co. v. Whitesel, 11 Ind. 55; Kradler v. 
Ellison, 47 N. Y. 36, 7 Am. Rep. 402. See Union Pacific Ry. Co. v. Metcalf, 
50 Neb. 452, 69 N. W. 961. The former view is undoubtedly correct on 
principle. Hutchinson, Carriers (3 ed.), § 1311. It has been held 
that the consignor is a real party in interest and that a statute similar 
to the one in the principal case does not preclude him from maintaining 
his action. Hoopvr v. Chicago & N. W. Ry. Co., 27 Wis. 81, 9 Am. Rep. 
439. Contra, Union Pacific Ry. Co. v. Metcalf, supra. 

But in tort actions for a failure to carry safely goods consigned, any 
party having an interest in the damaged property is a proper person 
to bring the action. P. Garvin, Inc., v. New York Central & H. R. Ry. Co., 
210 Mass. 275, 96 N. E. 717; Edgerton v. Chicago R. I. &■ P. Ry. Co., 240 
111. 311, 88 N. E. 808. 



